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SUMMARY

This appeal was brought by Apsara Restaurants (Barbados) Ltd (‘Apsara’). Apsara is a
company with two directors, Mr Mohammed, and his wife Ms Kavanagh. The respondent
is Guardian General Insurance Ltd (‘Guardian’), a company doing insurance business in
Barbados. The case was heard by all seven judges of the CCJ but, regrettably, before the
judgment could be delivered, Wit J retired from the Court on the ground of ill health and
passed away shortly thereafter. His inability to participate in the deliberations did not affect
the outcome of the appeal as all remaining six judges have agreed that the appeal must be

dismissed.

In the early morning of 27 August 2007, fire destroyed Apsara’s restaurant premises
situated at Morecambe House, at Maxwell, Christ Church in Barbados. Apsara lodged a
claim on a fire insurance policy it had entered into with Guardian in relation to the burnt
premises. Guardian resisted the claim on several grounds. The main ones surrounded the
allegations that a) Mr Mohammed was responsible for the fire; b) In proposing for the
insurance coverage Apsara did not disclose several material facts and thereby induced
Guardian to effect the coverage on the premises; and ¢) Apsara was in breach of ‘Condition

11 of the policy.

The trial judge found overwhelmingly for Guardian on each of these points. The judge was
not impressed with the evidence given by Apsara and in particular, by Mr Mohammed. The
Court of Appeal dismissed Apsara’s appeal. That court found no reason to disturb any of
the findings of fact or law made by the trial judge. Apsara appealed further to this Court.
Given that the Court of Appeal endorsed the trial judge’s factual findings and inferences,

the questions facing the CCJ for decision were as follows:

a. What is the legal consequence of the concurrent findings of the trial judge and

the Court of Appeal? ‘The CCJ and Concurrent Findings’

b.  Should this Court reverse or uphold the judge’s finding that Mr Mohammed was
somehow involved in the deliberate fire that took place at Apsara’s premises?

‘Arson’



Was Guardian entitled to avoid the policy on any of the various grounds of non-

disclosure claimed by Guardian? What is the right test for assessing the

materiality of non-disclosed facts? ‘Non-disclosure of Material Facts’

In particular —

1l

1il.

Apsara had not, at the time it entered into the contract of insurance,
disclosed to Guardian the fact that an insurance company in Trinidad and
Tobago, Gulf Insurance Company (‘Gulf’), had previously cancelled a
policy of insurance effected some years before in Trinidad and Tobago by
O’Meara Food Products Ltd (‘O’Meara’), a company of which Mr
Mohammed and Ms Kavanagh were the sole shareholders and directors.
Did that non-disclosure entitle Guardian to avoid the fire insurance policy

on the premises in Barbados? ‘The Gulf Cancellation non-disclosure’

Apsara had not disclosed to Guardian the fact that an insurance company in
Trinidad and Tobago, Maritime General Insurance Co Ltd of Trinidad and
Tobago (‘Maritime’), had previously denied an insurance claim made by
O’Meara. Did that non-disclosure entitle Guardian to avoid the policy on

the premises in Barbados? ‘The Spoiled Shrimp Claim’

Apsara had not disclosed that there was an unpaid judgment debt in Trinidad
and Tobago for the sum of the equivalent of approximately BBD300,000
registered against O’Meara. Did that non-disclosure entitle Guardian to

avoid the policy? ‘O’Meara’s Judgment Debt’

Did Apsara fail to comply with ‘Condition 11’ of the policy and if it did so, did

that breach entitle Guardian to avoid the fire insurance policy on the premises in

Barbados? ‘Condition 11°



The CCJ and Concurrent Findings

By a majority (Saunders P, Anderson, Barrow and Jamadar JJ), the Court held that it was
entitled to review the concurrent findings of fact of the trial judge and the Court of Appeal.
The majority held that if any particular fact in issue was an inference reached by the trial
judge, the Court should not decline to review that inference merely because the Court of
Appeal supported the trial judge’s finding. Secondly, if the fact in issue is a primary fact
found by the trial judge, then, if the Court of Appeal endorsed that finding, the Court may
still review it in certain circumstances including where there was no or no sufficient
evidence to support the finding of the trial judge. The minority (Burgess and Rajnauth-Lee
JJ) took the view that the Court should decline to review the concurrent findings of fact in
this case taking into consideration that Apsara did not disclose any exceptional

circumstances as required by this Court’s jurisprudence.

Arson

By a majority (Saunders P, Anderson, Barrow and Jamadar JJ), the Court held that there
was not sufficient evidence to justify the trial judge’s conclusion that Mr Mohammed was
responsible for setting the fire. The majority’s view was that neither the trial judge nor the
Court of Appeal appeared to have taken into account circumstances that pointed away from

the notion that Mr Mohammed was the likely arsonist.

Non-disclosure of Material Facts

As to whether Apsara had failed to disclose material facts thereby causing Guardian
justifiably to avoid the policy, counsel on both sides of the appeal, like the courts below,
had uncritically accepted the test for materiality as laid down by the House of Lords
majority in Pan Atlantic Insurance Co Ltd v Pine Top Insurance Co Ltd (‘Pan Atlantic’).
The House of Lords held in that case, by a 3 to 2 majority, that a fact or circumstance is
material if a prudent insurer would have wanted to know about that fact or circumstance

when forming an underwriting judgment on the risk (if it had been offered to them), even



if the prudent insurer might have made the same underwriting decision as the particular
insurer in question had done. The House in Pan Atlantic also unanimously agreed that,
further, a court will only allow avoidance of the policy where the actual insurer establishes
by evidence that they were induced, by the non-disclosure on the part of the assured, to
accept the risk undertaken, or to accept the risk on the terms that, ultimately, they did. This
view of the law taken by the House of Lords majority in Pan Atlantic may fairly be said to

be the prevailing law in Barbados regarding the test for materiality.

The CCJ judges were evenly divided on the test for materiality. Burgess, Rajnauth-Lee,
and Jamadar JJ took the view that the test for determining materiality was as laid down by
the House of Lords majority in Pan Atlantic. On the other hand, Saunders P, Anderson and
Barrow JJ agreed with the position adopted by the House of Lords minority in Pan Atlantic.
The fact that is not disclosed is material only if a prudent insurer, if he had known of the
undisclosed fact, would either have declined the risk altogether or charged an increased
premium. Further, to avoid a policy, the actual insurer must provide cogent evidence to
establish that if they had been made aware at the outset of the circumstance that was not

disclosed, they would have declined the risk or charged an increased premium.

The Court was therefore equally divided on this issue. The practical effect of this equal
division of the Court as to the proper test for determining whether a non-disclosed fact is
or is not material means that in Barbados the law on this point remains as it was before this

judgment was issued.

As to the admitted non-disclosures, by a majority (Saunders P, Anderson, Barrow and
Jamadar JJ) the Court held that, given all the surrounding circumstances, Apsara’s failure
to disclose to Guardian that Gulf had previously cancelled a policy of insurance effected
some years before in Trinidad and Tobago by O’Meara was not, by itself, a non-disclosure

that entitled Guardian to avoid its policy with Apsara.

By a majority (Saunders P, Anderson, Rajnauth-Lee, Barrow and Burgess JJ) the Court

held that Apsara’s failure to disclose to Guardian that O’Meara had previously made an



unsuccessful claim on an insurance policy was a material non-disclosure which entitled

Guardian to avoid its policy of insurance with Apsara.

The Court also considered Apsara’s failure to disclose to Guardian that in Trinidad and
Tobago a judgment had been recorded against O’Meara, Mr Mohammed, and Ms
Kavanagh, jointly and severally, by the Agricultural Development Bank of Trinidad and
Tobago for the sum of TTD1,060,075.19 or about BBD300,000 and that this judgment was
outstanding at the time Apsara made its proposal to Guardian. All six judges considered
that this was a material non-disclosure which entitled Guardian to avoid the policy of

insurance.

Condition 11

The Courts below had both held that the failure by Apsara to provide Guardian with
particulars of the loss incurred due to the fire within the 15-day period stipulated in
Condition 11 of the Policy, was such that Guardian was not obliged to honour Apsara’s
claim. All six Judges held that, given the extenuating circumstances revealed by the
evidence, Apsara’s failure to provide the particulars within the stipulated time did not
entitle Guardian to avoid the policy on this ground because Guardian’s conduct amounted

to a waiver of the requirement for strict compliance with Clause 11.
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SAUNDERS P:

[1]

2]

[3]

[4]

All seven judges of this Court sat and heard this appeal in person. Unfortunately,
some time after the close of the oral submissions Wit J became very ill,
necessitating his retirement from the court. Shortly after his retirement, Wit J
passed away. He has therefore been unable to take part in critical stages of the
deliberative process and so he has not signed this judgment. This circumstance has
not affected the outcome of the appeal. It is agreed by all that the appeal must be
dismissed. There are, however, significant differences regarding the precise reasons
for the dismissal and the manner in which certain issues in the appeal should be

resolved.

Substantial opinions have been given by Burgess J (who has written for himself and
Rajnauth-Lee J), Anderson and Jamadar JJ. I am content to set out briefly my views
on the major issues in the appeal, indicating where I concur with the opinions set

out by one or other of my colleagues. Barrow J has joined in this opinion.

The opinions of Burgess and Anderson JJ more fully set out the factual background
to the dispute. It is therefore only necessary for me to sketch the following bare
outline. The action was brought by Apsara Restaurants (Barbados) Ltd (‘Apsara’)
against Guardian General Insurance Ltd (‘Guardian’). Apsara is a company with
two directors, Mr Mohammed, and his wife Ms Kavanagh. Throughout my opinion,
purely for the sake of convenience, I may refer to acts and statements of Mr

Mohammed as having been made by ‘Apsara’.

After a fire destroyed its restaurant premises in Barbados, Apsara desired to claim
on a fire insurance policy it had entered into with Guardian in relation to the burnt
premises. Guardian resisted the claim on several grounds. The main ones
surrounded their contention that a) Mr Mohammed was responsible for the fire; b)
In proposing for the coverage Apsara did not disclose several material facts and
thereby induced Guardian to effect the insurance coverage on the premises; and c)

Apsara was in breach of ‘Condition 11’ of the policy. The trial judge found



[5]

overwhelmingly for Guardian on each of these points. The judge was not at all

impressed with the evidence given by Apsara and in particular, by Mr Mohammed.

The Court of Appeal dismissed Apsara’s appeal. That court found no reason to

disturb any of the findings of fact or law made by the trial judge. Apsara appealed

further to this Court.

Given that the Court of Appeal endorsed the trial judge’s factual findings and

inferences, the essential questions facing us for decision may be listed as follows:

a. What is the legal consequence for this Court of the concurrent findings of the

trial judge and the Court of Appeal? ‘The CCJ and Concurrent Findings’

b. Should this Court reverse or uphold the finding that Mr Mohammed was

‘somehow involved in the deliberate fire’ that took place at Apsara’s premises?

‘Arson’

c. Was Guardian entitled to avoid the policy on any of the various grounds of non-

disclosure as claimed by Guardian? What is the right test for assessing the

materiality of non-disclosed facts? ‘Non-disclosure of Material Facts’

d. In particular -

1.

ii.

Apsara had not, at the time it entered into the contract of insurance,
disclosed to Guardian the fact that an insurance company in Trinidad and
Tobago, Gulf Insurance Company (‘Gulf’), had previously cancelled a
policy of insurance effected some years before in Trinidad and Tobago by
O’Meara Food Products Ltd (‘O’Meara’), a company of which Mr
Mohammed and Ms Kavanagh were the sole shareholders and directors.
Did that non-disclosure entitle Guardian to avoid the fire insurance policy
on the premises in Barbados? ‘The Gulf Cancellation non-disclosure’

Apsara had not disclosed to Guardian the fact that an insurance company
in Trinidad and Tobago, Maritime General Insurance Co Ltd of Trinidad
and Tobago (‘Maritime’), had previously denied an insurance claim made
by O’Meara. Did that non-disclosure entitle Guardian to avoid the policy

on the premises in Barbados? ‘The Spoiled Shrimp Claim’



1ii.  Apsara had not disclosed that there was an unpaid judgment debt in

Trinidad and Tobago for the sum of the equivalent of approximately

BBD300,000 registered against O’Meara. Did that non-disclosure entitle
Guardian to avoid the policy? ‘O’Meara’s Judgment Debt’

e. Did Apsara fail to comply with ‘Condition 11’ of the Guardian fire insurance

policy and if it did so, did that non-compliance entitle Guardian to avoid the

fire insurance policy on the premises in Barbados? ‘Condition 11’

Concurrent Findings of Fact

[6] For the reasons he advances, I share the opinion of Anderson J on this issue. [ agree
that if any particular fact in issue was an inference reached by the trial judge, this
Court should not decline to review that inference merely because the Court of
Appeal supported the trial judge’s conclusion. Secondly, if the fact in issue is a
primary fact found by the trial judge, then, if the Court of Appeal endorsed that
finding, we should only review it in exceptional circumstances. An exceptional
circumstance would include, for example, instances where we were of the view that
there was no or no sufficient basis for the finding or where our failure to review the
finding would result in a miscarriage of justice. It may be said that the former is
embraced within the latter. I take this approach to concurrent findings because my
view is that an apex court should not lightly or ordinarily encourage re-litigation of
factual disputes between or among individual litigants that have already been
contested and resolved at the courts below. That is plainly not the prime role of a

final appellate court.

Arson

[7] I agree that there was cogent evidence presented that someone deliberately set fire
to the restaurant. The judge was clearly entitled to arrive at that conclusion. But I
share the opinion of Anderson J, for the reasons he advances, that there was no

sufficient basis to lead the trial judge to infer that Mr Mohammed was involved in



setting the fire. Moreover, neither the trial judge nor the Court of Appeal appeared,
in my view, to take into account a number of circumstances that pointed away from
the notion that Mr Mohammed was the likely arsonist. It is a very serious matter to
infer that a man deliberately set fire to his own restaurant, and I could not find in
the evidence the commensurate proof upon which such an inference could be

premised.

Non-Disclosure of Material Facts

[8]

[9]

[10]

It is trite law that an insurance contract is one which requires each party to
demonstrate the utmost good faith. In particular, the proposer for insurance has an
obligation to disclose to the insurer every circumstance that is material and which
is or ought to be within the knowledge of the proposer. What is a material
circumstance? Determining materiality is a question of law. A circumstance is
material if it would influence the judgment of a prudent insurer in fixing the

premium, or determining whether they will take the risk.

Differences have arisen among common law judges as to what is meant by the word
‘judgment’ 1in the paragraph above. The meaning has implications for
circumscribing what is material and hence what must be disclosed by the insured.
Does ‘judgment’ refer to the evaluative process insurers and underwriters undertake
when making up their minds whether to accept a proposal or fix the terms upon
which they might accept it? Or does ‘judgment’ refer to the actual decision they
ultimately reach, so that a circumstance is material only if it would cause a prudent
insurer to fix the premium at a particular figure, or determine whether they will take
the risk? The differences of approach to these questions have resulted in different

tests being put forward to ascertain when a fact is material and must be disclosed.

Counsel on both sides of this case, like the courts below, uncritically accepted the

test for materiality as laid down by the House of Lords in Pan Atlantic Insurance



[11]

[12]

Co Ltd v Pine Top Insurance Co Ltd* (Pan Atlantic). By a majority, the House of
Lords held in that case that the word ‘judgment’ refers to the evaluative process. As
a result, by a 3 — 2 decision, the highest court in England decided that a fact or
circumstance is material if a prudent insurer would have wanted to know about that
fact or circumstance when forming an underwriting judgment on the risk (if it had
been offered to them), even if the prudent insurer might have made the same
underwriting decision as the particular insurer in question had done. The House in
Pan Atlantic also unanimously agreed that, further, a court will only allow
avoidance of the policy where the actual insurer (or underwriter) establishes by
evidence that they were induced, by the non-disclosure on the part of the assured,
to accept the risk undertaken, or to accept the risk on the terms that, ultimately, they
did. This view of the law taken by the House of Lords majority in Pan Atlantic may

fairly be said to be the prevailing law in Barbados.

For the reasons set forth in the dissenting judgment of Lord Lloyd in Pan Atlantic,
and supported below by Anderson J, I agree with the view urged by Michael Beloff
KC, but not accepted by the House of Lords majority in Pan Atlantic, namely, a
fact that is not disclosed or is misrepresented is material if a prudent insurer, if he
had known of the undisclosed fact, would either have declined the risk altogether
or charged an increased premium (the ‘decisive influence’ test). That approach
represents a significant difference from the want-to-know test. I also agree that, to
avoid a policy, the actual insurer must provide cogent evidence to establish that if
they had been made aware at the outset of the fact or circumstance that was not
disclosed, they would have declined the risk or charged an increased premium (the
‘actual influence’ test). In my view, the word ‘judgment’ at [8] above refers not to

the decision-making process but rather to the actual decision itself.

Unfortunately, this Court is evenly divided on this important question as to the
proper test for determining whether a non-disclosed fact is or is not material. The

practical effect of this is that the law in Barbados on this point remains as it was

1[1994] 3 WLR 677.



before this judgment was issued. Whether Pan Atlantic’s want-to-know test is

embraced or disapproved by this Court must await another day.

The Cancellation Non-Disclosure

[13]

[14]

[15]

[16]

The difference between the Pan Atlantic’s want-to-know test and the decisive
influence test is far from academic. For me, the difference is well illustrated in this
case in relation to the first of the previously listed allegations of non-disclosure,
that is, the allegation that Apsara had not disclosed that Gulf had previously
cancelled a policy held by O’Meara.

A curious aspect of this case is that no proposal form was completed by Apsara.
The insurance was effected by way of a broker’s slip. There was tendered into
evidence, however, a blank Guardian proposal form to indicate the kind of matters
Guardian likely considered material. One of the questions on the form asks: Have
you, or any of the Partners or Directors ever had a Proposal or Policy Refused,

Declined, Cancelled or Special Terms imposed?

The uncontradicted evidence is that the policy with Gulf was actually never issued
and was labelled ‘cancelled’ for the sheer administrative convenience of the insurer.
It would appear that O’Meara’s (or Mr Mohammed’s) brokers had placed the
insurance with Gulf without Mr Mohammed’s authority; that Gulf had never
actually issued the policy; and that there had been no premium ‘refunded’ as such.
A debit note was quashed by a credit note. The clear evidence was that after the
broker had, without authority, proposed for the policy with Gulf, but before the
policy could be issued, O’Meara had instructed its broker to end the transaction
because it had effected insurance elsewhere. Gulf accepted this and indicated that
the most convenient way of addressing the situation was formally to indicate on its

books that the policy was cancelled.

I don’t blame a prudent insurer for ‘wanting to know’ about all that transpired above

with respect to this ‘cancellation’. Prudent insurers want to know about most if not



[17]

[18]

everything. But in my respectful view, for a truly prudent insurer, the materiality of
the cancellation of a policy of insurance lies in the reason(s) for the cancellation.
This particular non-disclosure, standing by itself, could not reasonably have caused
any prudent insurer to decline coverage on Apsara’s restaurant in Barbados or to
charge a higher premium than that which was negotiated by Apsara with Guardian

if the Gulf ‘cancellation’ had been disclosed.

According to the Notes of Evidence of these proceedings, Guardian’s witness, an

undoubted prudent and experienced insurer, testified that this cancellation:

...would be material in that the underwriter, had he been informed of the
cancellation, would have been able to make further inquiries into reasons
which might then influence as to whether to run the risk of insurance
(emphasis added).

With respect, I am not at all impressed with that answer. We now have the benefit
of hindsight. We know all the circumstances surrounding the cancellation. We are
now aware of the reasons for the cancellation. The results of the ‘further inquiries’
were revealed in this case. It is not enough for the prudent insurer to testify whether
those ‘further inquiries into reasons’, might have exerted some influence on
whether to accept the risk. The question is whether full disclosure would have
caused the prudent insurer to resile from the negotiations or increase the premium.?
The operative word is would, not might. The facts surrounding this matter
unequivocally show that no moral hazard could conceivably have attended the non-

disclosure of the cancellation and as such, in my opinion, the insurer fails on this

point as a matter of law.

It has been said that the Pan Atlantic want-to-know test redresses any imbalance
between underwriter and insured because it is coupled with a requirement imposed

on the insurer to prove that they were induced by the non-disclosure. The truth is

2 See Pan Atlantic (n 1) at 680 (Lord Templeman).



t